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IRA FISHMAN, M. D.


Internal Medicine


Website: www.irafishmanmd.com 


       Email: irafishman@irafishmanmd.com 
January 3, 2010  




Patient:
XXX




Employer:
XXX





D/I:

XXX




Claim No:
XXX




WCAB:
XXX

XXX

Dear XXX:


PANEL QUALIFIED MEDICAL EVALUATION
On December 10, 2009,  I had the opportunity to interview and evaluate Mr. XXX XXX, in my capacity as a Panel Qualified Medical Evaluator,  regarding the allegation that occupational events led to a right inguinal hernia, surgically repaired on an industrial basis, but with persistent right groin symptoms to the present.   As a result of these right groin symptoms, the applicant is currently assigned to light duty as a firefighter for the XXX.

The applicant arrived to my Albany office on time, alone, and was interviewed and examined alone.  The applicant was advised that a doctor-patient relationship was not established today, and that a copy of my report would be sent to the requesting parties; the applicant, Mr. XXX, as well as XXX Human Resources, XXX, claims adjustor.  

The applicant was advised regarding the nature of a panel QME examination including the fact that ex parte communication between the parties is strictly forbidden.  The applicant completed the DEU-100 Form and signed it; this form will be sent with the report. 

The applicant was advised regarding the unique nature of this industrial medical legal evaluation. Since the applicant is not currently represented by counsel, hence my selection from a DWC QME Panel,  I gave the applicant a brief opportunity to inquire about the evaluation process and my background per California Labor Code Section 4062.1(d). The applicant voluntarily chose to  participate in the evaluation.   After  proceeding with my evaluation, and the applicant later becomes represented by an attorney, the applicant shall not be entitled to an additional evaluation as outlined in California Labor Code Section 4062.1(e).

This history and physical is not intended to be construed as a general or complete medical evaluation for the purpose of any medical diagnosis or treatment.   The applicant is informed that my completed written  report is not subject to the same doctor patient confidentiality that applies to medical reports generated by usual medical/surgical/psychiatric care.   In contrast, my evaluation report is intended solely for medical-legal purposes as required by the relevant provisions in the California Labor Code that govern such reports.  My report focuses exclusively on those industrial issues in question, as requested by the parties involved in this workers’ compensation case.  

By performing this medical legal examination, no ongoing medical treatment relationship between the applicant and myself  is ever established or implied.  Any current or future medical diagnostic and treatment concerns that the applicant has should be addressed to the treating physicians.  If urgent medical problems arise, the applicant should report to the nearest emergency medical facility or call 911 immediately to request the dispatch of emergency medical care.


COMPLEXITY FACTORS AND FEE JUSTIFICATION
I verify under penalty of perjury that I spent 1  hour in face-to-face interview time with Mr. Tracy.  I further verify that I spent 0.50 hours reviewing the medical records and 0 hours in research.  Finally, I personally spent 1.25 hours in dictation, preparation and editing time completing this report.  After adding the time expended for all of the physician completed report components listed, the total billed physician time for the preparation of this report is 2.75 hours.

This report is being billed at ML102, a basic medical legal evaluation. 


GENERAL BACKGROUND
Mr. XXX XXX is a 53-year-old right-handed Caucasian male, born XXX in XXXwhere he was raised in the XXX neighborhood and graduated XXX High School in XXX City in 1974.  The applicant does not have a college degree.  He is certified as a first responder but does not have an EMT certificate.  He has never served in the US military.


JOB HISTORY
From 1974 to 1978, the applicant was a parking valet in XXX.  From 1978 to the present, a 31-year career, the applicant has been employed by the XXX Fire Department as a firefighter. He is currently working limited duty for the past week or two, assigned to the Training Facility and sitting at a desk.  Prior to that, he was employed full time at fire station #6 at XXX.  This is considered to be a busy urban fire station.


JOB DESCRIPTION
XXX:
Average Day:
The applicant works typical 24-hour firefighting shifts.  Typically he is on one 24-hour shift, then off for two days.  He intermittently alternates this schedule with being on one day, off three days, or on one day and off four days.

Job Title:
Firefighter.

Job Duties:
For the last seven years, the applicant has been a pump operator and drives the fire apparatus.  Prior to that, he was a regular firefighter.  The applicant experiences all of the usual exposures that firefighters are known to experience.  For the purposes of analyzing his right inguinal hernia claim, it is more appropriate, however, to focus on the heavy physical activities that the applicant performs routinely.  This includes: moving large water hoses that are filled with water, participating with five other coworkers in carrying a 350-pound, 50-foot ladder, carrying medical bags that weigh 60 pounds, carrying SCBAs and defibrillator, lifting patients on and off stretchers, participating in overhaul and other strenuous physical activities that are performed on a routine basis.  



CONFLICTS OR HARASSMENT AT WORK
None described by the applicant.  No personnel files were provided for my review.


JOB PERFORMANCE EVALUATIONS
Satisfactory.  No job performance evaluations were  provided for my review.  In general these would not be relevant to the internal medicine issues contained in Mr. XXX’s industrial claim except as they might potentially reflect on the credibility of the applicant, a matter left to the trier of fact.  


HISTORY OF INJURY AS TOLD BY APPLICANT
Date of injury: 8/31/08

The applicant has no prior history of hernia either as a child or as an adult.  The applicant was participating in routine fire activities on approximately 8/31/08.  After driving the fire apparatus to the fire scene, the applicant hooked the hose to a fire hydrant and began charging the line with water.  The hose snaked along the street and went under the fire apparatus.  The applicant reached down, wrestled out the water filled hose from under the fire apparatus, flipped it over to straighten it and immediately felt a dull pain in his right groin.  He reported this symptom to his supervisor but kept working and completed his shift. 

The applicant then had several days off as part of his routine schedule. Because of persistent right groin complaints, the applicant was then seen at an occupational clinic at XXX Medical Center and was diagnosed with a right inguinal hernia.  He was referred to surgeon, Dr. XXX at XXXHospital.  On an outpatient basis, Dr. XXX performed an open right inguinal hernia repair with insertion of mesh.  Due to the hernia presumption for firefighters, this was quickly accepted as an industrial injury.  The applicant did not appear to have postoperative complications.  He was on light duty until the right inguinal hernia surgery.  

He was then out of work for six weeks for postoperative recovery and then returned to full unrestricted duty as a firefighter.  Nonetheless, the applicant has experienced residual incisional symptoms with continued pain in two small areas along the right inguinal hernia incision.  These areas were painful to touch.  Lifting seemed to aggravate the pain.  Dr. XXX initially prescribed NSAIDs which did not help.  He then injected cortisone in the painful areas.  One of the two areas of pain resolved and never recurred.  The second area persisted such that six weeks later, Dr. XXX injected it with another cortisone injection.  There was some reduction in inflammation and scar tissue. With a third cortisone injection, the pain resolved completely, and numbness below the scar seemed to improve as well.  This improvement after the last corticosteroid injection lasted for approximately three to four weeks and then the incisional pain recurred at the same previous level, continuing to the present unchanged.  

Particularly when the applicant is lifting or straining with heavy physical exertion, the pain intensifies and continues at a higher level for two to three days.  Dr. XXX told him that there was nerve entrapment and suggested that another surgery might help resolve the pain.  The last patient visit with Dr. XXX was one week ago.  Dr. XXX offered a prescription for Neurontin but the applicant declined as he was concerned about potential side effects with taking Neurontin, including sedation.  Due to recurrence of right groin pain, the applicant has been assigned to light duty for the past two weeks.


CURRENT WORK STATUS
Working with restriction, assigned to light duty at the Training Center.


PERIODS OF TEMPORARY DISABILITY
Periods of temporary total disability: Six weeks after the right inguinal hernia repair for postoperative recuperation in September and October of 2008.

Periods of temporary partial disability: Over the past two weeks because of aggravation of right inguinal hernia pain.  


PREVIOUS WORKERS’ COMPENSATION INJURIES
Right knee injury resulting in surgery in the year 2000. 

Right shoulder injury resulting in surgery in 2004.  

Neck and back complaints secondary to prior industrial injuries.


CURRENT COMPLAINTS
Intermittent neck, right shoulder and right knee pain.  The applicant has been told that he will eventually need a right knee replacement but is not currently a candidate for such a surgery. The applicant also has hypertension controlled with medication prescribed by Dr. XXX, primary care physician in XXX. In the past, the applicant has had diverticulitis but no recent GI symptoms.  He did have an appendectomy and diverticular surgery in 1995.


HISTORY OF PRE-EXISTING DISEASE


THAT WAS EXACERBATED BY EMPLOYMENT
None.


PRE-EXISTING PERMANENT DISABILITY
None with regard to inguinal hernia.


CURRENT MEDICATIONS
Diovan.

Triamterene.

Metoprolol.

All three of above medications prescribed for treatment of hypertension.

No routine use of pain medications.

Applicant did not start Neurontin for treatment of presumed neuropathic right inguinal incisional pain.

Drug Allergies: No known drug allergies.


PAST MEDICAL HISTORY
Surgery:
Appendectomy.  Diverticular surgery.  Right knee and right shoulder surgery.  Right inguinal hernia repair.

Medical:
Hypertension. 

Psych:

None.

Emotional stress:


Work:
That inherent in the job of firefighter.


Home:
None.


FAMILY HISTORY
Mother -
Alive and well at age 82.

Father -
Alive and well at age 89.

Siblings -
Four brothers alive and well.  One brother had a hernia repair.  Two sisters alive and well.

Children -
One son age 23, alive and well.  

No other family history of hernia.


SOCIAL ACTIVITIES
The applicant enjoys yard work.  He attends a gym two to three times a week and does a cardio workout for one hour.  He has played golf in the past, but not recently.  


SOCIAL HISTORY
School:
High school graduate.

Marital:
First marriage 1983 to the present.

Smoking:
The applicant quit smoking tobacco in 1988.  

Alcohol:
He has 4-5 drinks a day.

Caffeine:
Two cups of coffee daily.  He drinks tea occasionally but not caffeinated sodas.

Stress:

No bankruptcy, felony convictions.  No history of drug abuse or alcoholism.

Home 

environment:
The applicant owns a house in XXX where he lives with his wife.  They have two dogs and two cats.  


ACTIVITIES OF DAILY LIVING (ADLs)
Self Care/Personal Hygiene (toilet, dress, eat, groom): Normal.

Communication (write, see, hear, speak):  Normal.

Physical Activity (stand, walk, sit, lie, stairs):  Normal.

Sensory Function (hear, see, feel, taste, smell):  Normal.

Hand, non-specialized activities (grasping, lifting, tactile discrimination):  Normal.

Travel (car, airplane, public transportation):  Normal.

Sexual (erectile and other forms of male/female dysfunction):  Normal.

Sleep (restful, nocturnal pattern, naps during day):  Normal. No excessive daytime sleepiness.  The Epworth Sleepiness Scale Questionnaire was not administered.


REVIEW OF SYSTEMS
HEENT:
No eyes, ears, nose, throat complaints except seasonal allergies for which OTC remedies do not work well.

LUNGS:
No wheezing, cough or shortness of breath.

HEART:
No cardiovascular chest pain or palpitations.

GI:

No digestive complaints.

GU:

No kidney, bladder or prostate problems.

SEXUAL

FUNCTION:
Normal.

PSYCH:
No complaints.

Musculo-

Skeletal:
See “History of Injury”.

Neurologic:
No severe headaches.  No fainting or seizures.

Skin:

No complaints.


MEDICAL RECORD REVIEW
These medical records comprise a miscellaneous clip of unnumbered medical records approximately one-quarter inch thick.
XXX:

XXX, MD (treating hernia surgeon).

Miscellaneous clip of medical records
3/20/00
XXX Fire Department.  Description of H-2 firefighter job title.  Response to fire alarms and engages in firefighting related activities for saving lives, protecting property.  Responds to a variety of situations involving public safety.  May be assigned duties in connection with fire prevention activities.  Assigned to administrative and housekeeping duties within the station house when not performing emergency response duties.  

6/22/07
XXX.  Job Analysis.  Firefighter H-2, XXX Fire Department.  Only the first four pages of this report are provided concerning the fact that a firefighter can be exposed to a broad range of both tasks and physical environments while engaged in firefighting and related activities and administering first response treatment, including first aid.

9/04/08
Dr. XXX.  Doctor’s first report of injury.  Right inguinal hernia.  Patient was flipping and pulling a supply line while fighting a fire.  Developed a dull pain in the right groin that has persisted.  With deep cough, there is a small moveable mass consistent with a right inguinal hernia.  Referred to surgery.  

9/05/08
XXX (XXX).  Right inguinal hernia.  Modified work until 9/05/08.  Will then need to be off six weeks after surgery for postoperative recuperation.    

9/18/08
No signature.  Normal chest x-ray.  

9/25/08
XXX.  Patient was moving large fire hoses weighing over 70-90 pounds and flipping them on 8/31/08 in the workplace.  He started with a dull pain in the right groin, which continued to ache.  On 9/04/08, a diagnosis of hernia was confirmed.  Physical exam shows a right inguinal hernia measuring 2-3 cm at the external ring.  The hernia is reducible but recurs quickly.  

Plan: Elective surgical repair of right inguinal hernia.   Proceed with surgery 9/25/08.

9/25/08
XXX. Procedure note.  Repair of sliding right inguinal hernia with imbrication (Surgery. overlapping of layers of tissue in the closure of wounds or in the correction of defects) and mesh plug. 
10/02/08
XXX.  Right inguinal hernia repair. Estimated return to work 11/10/08.  No lifting over 5 pounds.  

11/03/08
XXX.  No lifting over 50 pounds.  Estimated return to work 11/10/08.  

12/23/08
XXX. Slight scar discomfort on exam.  Minimal healing ridge.  Patient improving gradually and slowly.  Followup in six weeks. 

2/02/09
XXX. Continues to have sensitivity in scar, relatively superficial.  No sign of infection nor inflammation.  The tenderness in the wound is superficial.  Options:  Nothing, anti-inflammatory, Neurontin, injection.  Followup in six weeks.  No restrictions.  Returned to full duty 12/15/08.

3/16/09
XXX. Increased pain with increased activity.  Superficial tenderness medial inferior scar.  Impression: Neuritis.  Trial 10 days of anti-inflammatory.  Consider injection next visit.  

4/15, 5/06,

6/01/09
XXX.  Followup after right inguinal hernia repair. Two areas are tender to palpation.  Overall feeling better, doing regular activity such as gardening. Not on any medication. The areas of tenderness in the medial aspect of the scar have diminished by 50%.  Impression: Ongoing neuritis.  On 5/06/09, area injected with 10 mg Kenalog, also Lidocaine and Marcaine. On 6/01/09, pain was persistent. Not permanent and stationary.  No restrictions.  Full duty.  Recheck in 4-6 weeks. 

7/14/09
XXX.  Injection helped reduce pain from 7/10 to 5/10. Quit playing golf.  Tender, sore, weak in area of right groin.  Exam tender superficial medial scar.  Injected area with Lidocaine and 2 ccs of Kenalog 10 mg with good immediate relief.  Not permanent and stationary.  No restrictions.  Followup in six weeks.

8/24/09
XXX.  Followup status post right inguinal hernia  repair with neuritis.  No restrictions.  Not permanent and stationary.  Expect discharge in 4-6 weeks.  

8/24/09
XXX.   Doing much better.  Pain reduced from 5/10 to 2/10.  Has mild pain and soreness only.  Swelling has resolved.  Impression: Much improved.  Wound soft.  Return in six weeks.  

10/05/09
XXX. Status post right inguinal hernia repair with neuritis.  First seen 9/05/08.  Ongoing intermittent pain relieved by injections in the past.  Options include doing nothing, Neurontin, excision of scar, anti-inflammatories, cortisone injection.  Feels like patch is under tension.  Does not take any medications at this time.  With increased activity there is increased pain.  

On exam, there is tenderness in the subcutaneous tissue, well localized to medial aspect of wound.  Not permanent and stationary.  No restrictions.  

SUMMARY OF RELEVANT INTERNAL MEDICINE  DIAGNOSTIC STUDIES
None current.


PHYSICAL EXAM
Blood pressure
110/80.

Pulse




Height/Weight
(without shoes) 5'11"/222 pounds.

General Appearance
This applicant is alert, oriented and in no acute distress.  He appears to be an accurate and reliable historian. 

HEENT

Pupils are equal and reactive to light and accommodation.  Sclera anicteric.  Funduscopic exam normal.  Ear canals clear.  Tympanic membranes are normal.  Nose is patent.  Pharynx unremarkable.

Neck


Supple, no masses.  Carotids equal without bruit.  No jugular venous distension.  Thyroid not palpable. 

Heart


Regular rate.  No murmur, gallop or rub.  The peripheral pulses are intact in the lower extremities.

Lung Fields

Lungs are clear to auscultation and percussion.  There is no wheezing on forced expiration.

Abdomen

Soft, nontender.  No guarding or rebound.  No masses.  No organomegaly.  Bowel sounds are normal. Right groin: There is an approximately 3 inch in length horizontal scar in the right inguinal area, indicating a well healed right inguinal hernia repair without evidence of recurrence. The left inguinal area is normal.  The external genitalia are that of a normal circumcised male. There is an area at the medial tip of the right inguinal hernia scar that is tender to palpation.  There is some hypoesthesia above and below this incision.

Extremities

No cyanosis or edema. 

Lymphatics

No abnormal lymph glands.

Musculoskeletal
Within normal limits.  Gait within normal limits.  There is full range of motion of all joints.   Muscle strength, muscle bulk and tone appear to be normal in the upper and lower extremities 5/5 including hand grip bilaterally.

Neurologic

Cranial nerves II-XII intact.  Deep tendon reflexes are symmetric and preserved in the lower extremities.  Light touch sensation is preserved.  Mental status is within normal limits.

Skin


Normal.


DIAGNOSES
1.
Right inguinal hernia repair, status post open repair with mesh.

2.
Probable Right inguinal nerve entrapment post surgery.

3.
Routine occupational heavy lifting as part of normal job duties.

4.
Hernia presumption for firefighters applied.

5.
Multiple industrial orthopaedic injuries and surgeries.

6.
Hypertension controlled with drug treatment.


DISCUSSION
Mr. XXX XXX is a 53-year-old right-handed Caucasian male, born XXX in XXX where he was raised in the XXX neighborhood and graduated XXX High School in XXXy City in 1974.  The applicant does not have a college degree.  He is certified as a first responder but does not have an EMT certificate.  He has never served in the US military.

From 1978 to the present, a 31-year career, the applicant has been employed by the XXX Fire Department as a firefighter working typical 24-hour firefighting shifts. He is currently working limited duty for the past week or two, assigned to the Training Facility and sitting at a desk.  Prior to that, he was employed full time at fire station #6 at the XXX Street in downtown XXX.  This is considered to be a busy urban fire station.

For the last seven years, the applicant has been a pump operator and drives the fire apparatus.  Prior to that, he was a regular firefighter.  The applicant experiences all of the usual exposures that firefighters are known to experience.  For the purposes of analyzing his right inguinal hernia claim, it is more appropriate, however, to focus on the heavy physical activities that the applicant performs routinely.  This includes: moving large water hoses that are filled with water, participating with five other coworkers in carrying a 350-pound, 50-foot ladder, carrying medical bags that weigh 60 pounds, carrying SCBAs and defibrillator, lifting patients on and off stretchers, participating in overhaul and other strenuous physical activities that are performed on a routine basis.  

The applicant has no prior history of hernia either as a child or as an adult.  The applicant was participating in routine fire activities on DOI 8/31/08.  After driving the fire apparatus to the fire scene, the applicant reached down to wrestle out a water filled hose from under the fire apparatus.  When he flipped the hose over to straighten it he immediately felt a dull pain in his right groin.  He reported this right groin symptom to his supervisor but kept working and completed his shift. 

The applicant then had several days off as part of his routine work schedule. Because of persistent right groin complaints, the applicant was then seen at an occupational clinic at XXX Medical Center and was diagnosed with a right inguinal hernia.  He was referred to surgeon, Dr. XXX at XXX Hospital.  On an outpatient basis, Dr. XXX performed an open right inguinal hernia repair with insertion of mesh.  Due to the hernia presumption for firefighters, this was quickly accepted as an industrial injury.  The applicant did not initially  appear to have postoperative complications.  He was on light duty until the right inguinal hernia surgery.  

He was then out of work for six weeks for postoperative recovery and then returned to full unrestricted duty as a firefighter.  Nonetheless, the applicant began experiencing residual incisional symptoms with continued pain in two small areas along the right inguinal hernia incision.  These areas were painful to touch.  Lifting seemed to aggravate the pain.  Dr. XXX initially prescribed NSAIDs which did not help.  Dr. XXX  then injected cortisone in the painful areas.  One of the two areas of pain resolved and never recurred.  The second area persisted such that six weeks later, Dr. XXX injected it with another cortisone injection.  There was some reduction in inflammation and scar tissue. With a third cortisone injection, the pain resolved completely, and numbness below the scar seemed to improve as well.  This improvement after the last corticosteroid injection lasted for approximately three to four weeks and then the incisional pain recurred at the same previous level, continuing to the present unchanged.  

Particularly when the applicant is lifting or straining with heavy physical exertion, the pain intensifies and continues at a higher level for two to three days.  Dr. XXX told him that there was nerve entrapment and suggested that another surgery might help resolve the pain.  The last patient visit with Dr. XXX was one week ago.  Dr. XXX offered a prescription for Neurontin but the applicant declined as he was concerned about potential side effects with taking Neurontin, including sedation.  Due to recurrence of right groin pain, the applicant has been assigned to light duty for the past two weeks.

Review of the provided medical records generally confirms the clinical history that I obtained from the applicant.  On 9/4/08, Dr. XXX  issued a Doctor’s First Report of Injury concerning the onset of right inguinal hernia after the applicant flipped and pulled a supply line while fighting a fire.  On physical examination with deep cough there was a small moveable mass consistent with a right inguinal hernia.  The applicant was referred to Dr. XXX for surgical evaluation.  As a result, Dr. XXX on 9/25/08 repaired a sliding right inguinal hernia with imbrication and insertion of mesh cloth.  The applicant was returned to full unrestricted duty on 12/15/08.  

Nonetheless, the applicant continued to have sensitivity in the right inguinal hernia surgical scar, as outlined in a 2/2/09 surgical follow-up note authored by Dr. XXX.  On 3/16/09, the applicant was prescribed a 10-day course of anti-inflammatories.  On 5/6/09, the area was injected with 10 mg of Kenalog, as well as Lidocaine and Marcaine.  The applicant continued at full unrestricted duty.  On 7/14/09, the applicant was again injected with Lidocaine and 2 ccs of Kenalog 10 mg, with good, immediate relief.    The last office note from Dr. XXX was dated 10/5/09.  In that PR-2 report, Dr. XXX noted the applicant continued to experience intermittent right inguinal pain, but was not taking any medications at that time.  The applicant noted increased pain with increased physical activity.  Dr. XXX’s treatment suggestions were to do nothing, start Neurontin, excise the scar, use anti-inflammatories, give another cortisone injection.  The applicant was not given any work restrictions, but was not considered permanent and stationary by Dr. XXX at that time.

As best as I can determine when interviewing the applicant and reviewing the medical records, I concur with Dr. XXX’s assessment that the applicant has post-right inguinal surgery neuritis in the right inguinal hernia surgical scar.  This is a well-recognized complication of hernia repair in this anatomic area and is generally caused by a post-surgical nerve entrapment.  The treatment options described by Dr. XXX are perfectly reasonable.  The applicant needs to decide which treatment option he wants to pursue.  Irregardless of which treatment option is selected, the applicant is cleared to return to full unrestricted duty on Wednesday, 12/16/09.  Even with the treatment option of doing nothing, I would give the applicant more time before issuing a permanent hernia impairment rating, as there may be further surgical healing.  For this reason, he is not yet permanent and stationary with regard to the right inguinal hernia. 

I would therefore would suggest a panel QME re-evaluation of the applicant in six months to determine whether he is better, worse, or the same with regard to right inguinal pain.  Obviously, if the applicant chooses another treatment option – either surgery, continued use of anti-inflammatories, or another series of cortisone injections – then the effects of these treatment modalities will be evaluated at the time of panel QME  re-evaluation.  I concur with the applicant in staying away from use of the drug  Neurontin, as the regular use of this drug could potentially impair his ability to drive the fire apparatus and would not be a good choice of medications for a public safety officer such as Mr. XXX.

If additional information becomes available at a later date, then supplemental reports can be issued as required to assess these factors.  Such information may or may not change the opinions rendered in this evaluation.  The above analysis is based upon the subjective complaints, the history given by the applicant, the review of medical records and tests provided, the physical findings and review of the appropriate medical literature.  It is assumed that the material provided is correct.  

The examiner’s opinions are based upon reasonable medical probability and are totally independent of the requesting party.  Medicine is both an art and science.  There is no guarantee that the applicant will not be re-injured or suffer additional injury or disease.  If applicable, the employer should follow the process established in the Americans with Disabilities Act, Title 1.  The opinions expressed here do not constitute a recommendation that specific claims or administrative functions be made or enforced.

This industrial medical legal evaluation is definitely not meant for use in any other civil or criminal proceedings. The medical issues discussed are approached solely from the perspective of a licensed Qualified Medical Evaluator writing an industrial evaluation report for the California Workers’ Compensation system.  For this reason, when medical issues pertaining to the applicant arise in a different legal forum, such as but not limited to a civil suit or a criminal case, obtaining a separate medical legal report to evaluate such medical issues from a different legal perspective would be mandatory.  


DISABILITY STATUS/DATE OF MAXIMAL MEDICAL IMPROVEMENT
The applicant is not permanent and stationary with regard to right inguinal pain due to the presence of persistent pain located in this anatomic region..  He was temporarily partially disabled for approximately two weeks prior to my panel QME evaluation date.  He was then returned to full unrestricted duty on 12/16/09.


FACTORS OF DISABILITY
SUBJECTIVE:
Pain in right groin somewhat increased with lifting.  Numbness right groin.

OBJECTIVE:

Status post right inguinal hernia repair in September 2008.


CURRENT DISABILITY FINANCIAL STATUS
The applicant is working light duty.  I gave him a letter to indicate that he is cleared to return to full unrestricted duty, Wednesday, 12/16/09.  I would hold off on nerve entrapment surgery for now and consider one more cortisone injection in the tender area of the right groin.  The applicant’s response to therapy will determine whether or not nerve entrapment/ scar excision surgery should be pursued further in the right groin. The applicant will be seen for Panel QME reevaluation in approximately six months.


WORK RESTRICTIONS/PERMANENT DISABILITY/IMPAIRMENT
Discussion utilizing AMA Guides to the Evaluation of Permanent Impairment, 5th Edition.
Rating determination for right inguinal hernia  is deferred until the applicant is permanent and stationary with regard to right inguinal hernia repair.

Impact of Almaraz decision on rating permanent impairment for this case.
Discussion of impact of Almaraz decision deferred until the applicant is permanent and stationary with regard to right inguinal hernia repair.


APPORTIONMENT OF PERMANENT DISABILITY BASED ON CAUSATION
(Relying principally but not exclusively  on guidelines set forth in  Escobedo  v. Marshalls and CNA Insurance Inc. WCAB en banc., April 2005; Rio Linda School District  v. Scheftner, July 2005 and Yeager Const. Co. v. WCAB (Gatten) November 2006).

SEC. 34.  Labor Code Section 4663

(c) In order for a physician’s report to be considered complete on the issue of permanent disability, it must include an apportionment determination.  A physician shall make an apportionment determination by finding what approximate percentage of the permanent disability was caused by the direct result of injury arising out of and occurring in the course of employment and what approximate percentage of the permanent disability was caused by other factors both before and subsequent to the industrial injury, including prior industrial injuries.  If the physician is unable to include an apportionment determination in his or her report, the physician shall state the specific reasons why the physician could not make a determination of the effect of that prior condition on the permanent disability arising from the injury.  The physician shall then consult with other physicians or refer the employee to another physician from whom the employee is authorized to seek treatment or evaluation in accordance with this division in order to make the final determination.

SEC. 35.  Labor Code Section 4664

(a) The employer shall only be liable for the percentage of permanent disability directly caused by the injury arising out of and occurring in the course of employment.

(b) If the applicant has received a prior award of permanent disability, it shall be conclusively presumed that the prior permanent disability exists at the time of any subsequent industrial injury.  This presumption is a presumption affecting the burden of proof.

Discussion of apportionment is moot, since the applicant has already had his hernia injury accepted as industrial presumably based on application of the hernia presumption for firefighters.  In a presumption case such as this, there is no apportionment.


VOCATIONAL REHABILITATION
Discussion of vocational rehabilitation is moot, as the applicant is released to full unrestricted duty.


FUTURE MEDICAL CARE
The applicant should continue under the routine follow up of Dr. XXX, treating surgeon, as he has already been doing, receive an additional cortisone injection in the medial aspect of the right inguinal scar and/or in another adjacent location per determination of Dr. XXX and should be seen for ongoing follow up by Dr. XXX approximately every  six weeks until the time of my panel QME re-evaluation of the applicant in six months.


RECOMMENDATIONS
A low fat, low cholesterol diet and aerobic activity that does not exacerbate the underlying disease process are always desirable.

ADDITIONAL ITEMS REQUIRED BY DR. FISHMAN TO COMPLETE HIS MEDICAL LEGAL ANALYSIS OF THIS CASE
None.

If the parties jointly concur that a particular listed item(s) cannot be provided, please inform Dr. Fishman in writing of that fact and why the given item(s) is/are unavailable or cannot be authorized.  A supplemental report will then be issued dealing with the unavailability of the item in question.  Whenever  possible, an alternate, well reasoned medical legal conclusion will be drawn without the item(s) in question.  The parties should recognize that, on occasion, without a given item(s), Dr. Fishman will conclude that he cannot formulate a reasonable medical legal opinion within the required legal standard of reasonable medical probability.

Thank you for allowing me to interview and examine Mr. Dennis Tracy regarding his complex and challenging internal medicine case. If you have any other questions, or require further clarification of any of the comments I have made regarding Mr. Tracy’s case,  please feel free to contact me at any time.


END OF REPORT

DECLARATION/SIGNATURE PAGE

I personally took the history from and performed a physical examination of the applicant on the date indicated in the medical-legal office located at 1498 Solano Ave, Albany, California 94706.  I also personally reviewed the applicant’s records provided to me jointly by the parties.  I prepared this medical legal report entirely by myself except when specifically stated to the contrary.  The medical legal opinions expressed in this report are solely my own.  If other physicians have been consulted, such information has been explicitly stated herein. 

When additional medical testing and/or consultation(s) is(are) required for, but not limited to, clarifying  issues of industrial causation, permanent impairment/disability ratings, apportionment, need for present or future medical care and other facets of industrial disability, the insurance carrier will be contacted advising of the need for testing and/or consultation(s) authorization(s). A copy of my medical reports concerning the applicant will generally be provided to a consultant at the time my office schedules a given consultation. I am always available in writing for clarification of any testing/consultation(s) requests which should never be subject to utilization review since they are requested  solely for the medical legal purpose of, but not limited to, clarifying  issues such as industrial causation, impairment rating and apportionment.  Without the requested testing and/or consultation(s), I will be unable to complete medical legal conclusions for this case. 
If additional records are required by me to complete the medical legal analysis of the applicant’s case, a written request will be made simultaneously to the parties requesting them to provide such records for my review.  If there is an urgent medical need for a particular test and/or consultation, whether industrial in nature or not, the applicant will be immediately referred back to the primary treating physician and/or a hospital emergency room. In general, medical legal conclusions are provisional  until any requested medical record review, testing and consultation have been completed and then reviewed by myself resulting in a supplemental report(s) being issued.  If reevaluation of the applicant is required, it is the responsibility of the parties to schedule the repeat appointment with my office.  Generally, absent receipt of requested records, I will be unable to complete medical legal conclusions for this case. Reports are always issued within the 30 day period mandated by the California Labor Code using the currently available records; upon receipt of additional requested records, testing and/or consultation(s),  a supplemental report will be issued.

I declare under penalty of perjury that the information obtained for the preparation of this report and its attachments, if any, is true and correct to the best of my knowledge and belief, except as to information indicated to have been received from others.  As to that received information, I declare under penalty of perjury that the information accurately describes the information provided to me and, except as noted herein, that I believe it to be true to the best of my knowledge.  
The evaluation of this applicant and the time spent performing the evaluation was in compliance with the guidelines established by the Administrative Director pursuant to paragraph (5) of subdivision (j) of Section 139.2 or Section 5307.6 of the California Labor Code or any other relevant sections or revisions of the Labor Code.  The listing of the actual hours I  spent preparing this report is correct and made under penalty of perjury. 
I also declare under penalty of perjury that I have not knowingly violated the provisions of the California Labor Code Section 139.3 with regard to the evaluation of this applicant and preparation of this report.  I have not offered, delivered, received, or accepted any rebate, refund, commission, preference, patronage, dividend, discount or other consideration, whether in the form of money or otherwise, as compensation or inducement for any referred exam or evaluation.

PERSONALLY DICTATED, REVIEWED, EDITED AND MEDICAL LEGAL OPINION VERIFIED AS ATTESTED HERETO BY MY ORIGINAL SIGNATURE:
Signed:  ____/_____/2009.

Sent from Albany California,  County of Alameda.

__________________________________________

Ira B. Fishman, M.D.  Diplomate: ABIM (Board Certified Internal Medicine); California Medical License #A32949

