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Dear XXX and XXX:

The applicant arrived to my Albany office on time, accompanied by her XXX, and was interviewed and examined in the presence of her XXX.  The applicant was advised that a doctor-patient relationship was not established today, and that a copy of my AME report would be sent to both requesting parties: XXX and XXX.
 SEQ CHAPTER \h \r 1The applicant was advised regarding the unique nature of this industrial medical legal evaluation. This history and physical is not intended to be construed as a general or complete medical evaluation for the purpose of any medical diagnosis or treatment.   The applicant is informed that my completed written report is not subject to the same doctor patient confidentiality that applies to medical reports generated by usual medical/surgical/psychiatric care.   In contrast, my evaluation report is intended solely for medical-legal purposes as required by the relevant provisions in the California Labor Code that govern such reports.  My report focuses exclusively on those industrial issues in question, as requested by the parties involved in this workers’ compensation case.  

By performing this medical legal examination, no ongoing medical treatment relationship between the applicant and myself is ever established or implied.  Any current or future medical diagnostic and treatment concerns that the applicant has should be addressed to the treating physicians. If urgent medical problems arise, the applicant should report to the nearest emergency medical facility or call 911 immediately to request the dispatch of emergency medical care.

I explained to the applicant in detail the nature of an XXX Medical Evaluation, indicating that ex parte communication between the parties is strictly forbidden, and that I would be the sole medical-legal expert evaluating this internal medicine claim. Any communication between the parties is conducted in writing by the joint sending of either a fax or letter. I also explained that I would only be reviewing medical records that were agreed upon and jointly provided by both parties.  

I would like to take this opportunity to thank both parties for placing their trust in me as an internal medicine XXX Medical Evaluator.  I take such an expert role seriously and always strive to provide an accurate, honest, impartial and thorough medical legal report regarding the complex issues in internal medicine that I consider. 

I am always available via written communication by fax or letter jointly to the parties and/or the judge for clarification of my remarks, to review additional records or to answer questions.  It is my intent to always provide for the parties a report that constitutes substantial medical evidence. 

When in my judgement,  the two parties fundamentally disagree about the nature and scope of the pending internal medicine evaluation, generally as reflected in disparate, separate cover letters,  then the parties are simultaneously contacted and requested to resolve the dispute among themselves so that such a dispute does not reflect in any way on my impartial standing as a Qualified Medical Evaluator.  

COMPLEXITY FACTORS AND FEE JUSTIFICATION
The revised medical-legal fee schedule indicates that ML104 may be billed if four complexity factors exist.  The four complexity factors here are:  

1.
Two or more hours of face-to-face time by the physician with the patient;  

2.
Two or more hours of record review;

3.
A bona fide issue of medical causation discovered in the evaluation and in any event a written request by the requesting party for discussion of the issue of medical causation;  

4.
Two or more hours of medical research by physician; 

I verify under penalty of perjury that I spent 2.25 hours in face-to-face interview time with Ms. XXX.  I further verify that I spent 4 hours reviewing the medical records and 2.0 hours in research.  Finally, I personally spent 5 hours in dictation, preparation and editing time completing this report.  After adding the time expended for all of the physician completed report components listed, the total billed physician time for the preparation of this report is 13.25 hours.

GENERAL BACKGROUND
Ms. XXX is a 57-year-old right-handed Caucasian female, born XXX  in XXX, but raised in multiple states, including XXX, XXX and XXX.  She graduated from XXX High School, XXX, in XXX.  She obtained a BA degree from XXX University in XX, majoring in XXX and XXX.  She also holds a State of XXX teaching credential. She has never served in the US military.

JOB HISTORY
XXX

JOB DESCRIPTION
XXX
Average Day:
Start time 8:00 am to 5:00 pm Monday to Friday with a lunch break.

Job Title:
Teacher at state XXX institutions.

Job Duties:
XXX

CONFLICTS OR HARASSMENT AT WORK
None.

JOB PERFORMANCE EVALUATIONS
Satisfactory.

HISTORY OF INJURY AS TOLD BY APPLICANT
Date of injury (DOI): 5/14/01

On the date of injury, 5/14/01, XXX was conducting TB testing on inmates and the institution was in lock-down.  In order to accomplish TB testing, several inmates at a time were let out and escorted to the medical facility where the testing was done.  During this period of time, the applicant filled in for a correctional officer and sat in the control unit using a key to open and close the large door to let inmates in and out.  The applicant was sitting at her desk on a roll chair.  She went to roll forward to turn the key.  Unfortunately, there was a brass fitting on the floor that was broken.  

A maintenance worker at the institution, instead of replacing the brass fitting, had merely covered the broken fitting with duct tape.  As the applicant was rolling her chair forward, the back wheel of the chair hit the depression in the ground, throwing the applicant back.  She fell backwards and hit her head, probably both on the cement floor and the wall.  She was unconscious for approximately 5 minutes. The event was  not witnessed.  However, a guard on the unit was unable to see her through the window.  As soon as feasible, this individual locked up inmates that he was responsible for and then found the applicant still on the floor of the control unit but starting to awaken.  

The applicant was taken immediately to the institution’s infirmary.  The applicant immediately complained of pain in the right hip, knee, leg, as well as the back, head and neck.  The applicant drove home and then saw Dr. XXX, who diagnosed a cerebral concussion.  She was taken off work and referred for additional evaluation to Dr. Xxx, a neurologist.  She remained off work until August 2001 with a neurological diagnosis of post-concussive syndrome.  She tried to go back to work and lasted one month and then was taken out of work again because of persistent neurological symptoms.  She tried one more time to go back to work in the fall of 2001.  She was able to last two months but then because of medication side effects causing drowsiness, she stopped working and has not worked since that time.  

Over the time period from May 2001 to August 2001, she was experiencing severe headaches, difficulty with cognition, neuropathic pain in the right lower extremity.  A CT of the lumbar spine showed a slight bulge in one of the lumbar disc areas, which then resolved.  The applicant is not aware of whether or not MRI of the brain was abnormal.  In the applicant’s perception, during this time period, she was over-medicated with Duragesic patches, Darvocet and Neurontin and tended to be sleepy all day.  She acquired an industrial nurse case manager in 2002 and was eventually referred to Dr. XXX, a physiatrist.  She then stopped seeing a neurologist. Dr. XXX then became her primary treating physician.  She also began seeing Dr. Xxx, a neuropsychologist, on a regular basis for psychological treatment.

In 2003, she continued to have post-concussive syndrome, right leg neuropathy.  X-rays of the right foot by Dr. XXX orthopod, showed severe arthritis in the right foot.  EMG/nerve conduction study was abnormal on the right side. She began exhibiting markedly altered biomechanics of the right leg and altered ambulation due to the consequences of the 2001 traumatic industrial injury.  From 2003 to the present, there has been progressive worsening of her symptom complex.  In approximately 2003, Dr. XXX referred her to an inpatient Pain Management Program that succeeded in first reducing and then eliminating her narcotic pain medication.  The applicant is not aware of ever having experienced an infectious process in her right foot.

Currently the applicant is experiencing severe migraines, five episodes per week.  These are associated with sensitivity to light, smell, sound, but without much of an aura.  Headaches can either be on one side of the head or diffuse.  Migraines often last a whole day. Imitrex helps and the applicant tries to function in spite of the headaches.  The applicant did experience migraines before her industrial injury, but these did not interfere with work and only occurred once a month.  She would use Imitrex injection that she took to work that, when self-administered, would abort the migraine.  The applicant notes that trigger point injections also seem to help the migraines.

The applicant has a second kind of a headache which originates from the neck and is a typical stress headache in which the back of the neck feels tight and then the pain radiates to the skull.  These occur once a week and last for several hours.  The applicant has a low level of neck and low back pain all the time.  She has intermittent right sciatic pain.  She has intermittent right lower extremity numbness, tingling, burning.  The right foot has a purplish hue that is distinctly different from the left foot.  The applicant has a slight bunion on the left.  There was a preexisting bunion on the right that has worsened significantly since the industrial injury of 2001.

.  

Since the traumatic industrial injury, a bunion on the right foot has become markedly accentuated.  There is now marked angulation of the right great toe that lifts up on the second toe that was not present previously.  She is not currently wearing special shoes because, for unclear reasons, in her perception, she does not have approval from the industrial carrier for podiatry care. 

(Editor’s note: This comment from the applicant makes me wonder if the industrial causation of right Charcot foot is currently in dispute.  Why she is then not getting essential ongoing podiatry care through her private health insurance is also not clear to me.  Charcot foot is a major podiatry disease state that requires complex and ongoing management that the applicant, to her detriment, is apparently not receiving at the present time).   She has developed significant atrophy of the right calf and was told that a tendon had “snapped” in her right lower leg.  

When Dr. XXX retired in 2004, Dr. XXX, another physiatrist, took over the applicant’s case and has continued to be the primary treating physician to the present.  Currently, the applicant sees both Dr. XXX and Dr. XXX on a monthly basis.  The applicant’s right foot arch has collapsed completely but she does not recall exactly when this occurred.  She has limited flexion of the toes of the right foot, particularly the right great toe.  She has decreased proprioception of the right foot.  The applicant did not use the term Charcot foot in describing her right foot complaints.  There have been no surgical procedures performed on the right foot. In approximately 2004, she broke three metatarsals on the right after bumping into a door sill.  She was in a air boot for six months but no surgery was required.  The right metatarsal fractures eventually healed. 

The applicant has decreased short-term memory and trouble concentrating.  She has vertiginous spells that last up to 15 minutes and these occur every other week.  There was a prior history of vertigo before the injury, but milder.  There were only two discrete vertiginous episodes before the industrial injury that occurred in the 1990s and resolved.   There was no history of syncope.

CURRENT WORK STATUS
Not working October 2001 to the present. 

PERIODS OF TEMPORARY DISABILITY
Periods of temporary total disability: October 2001 to the present.

PREVIOUS WORKERS’ COMPENSATION INJURIES
Right shoulder.

CURRENT COMPLAINTS
See “History of Injury”.  

In addition, the applicant has clumsiness in the right hand.  There is no right upper extremity neuropathic pain.  The applicant had a previous industrial right rotator cuff injury in 1997 with two industrial surgeries performed on the right shoulder.  She was out of work for post-operative recuperation five months after the first surgery, two weeks after the second surgery.  Sleep is disturbed by chronic pain.  She sleeps six hours per night.  She tends to be up and down during the night. In the applicant’s perception, there is alteration of her speech pattern due to persistent effects of cerebral concussion.

(Editor’s note: this alleged speech difficulty was not readily apparent to me during the clinical interview. This can be commented on further by QME neurologist Dr. X.)

HISTORY OF PRE-EXISTING DISEASE

THAT WAS EXACERBATED BY EMPLOYMENT
Migraines and vertigo.

PRE-EXISTING PERMANENT DISABILITY
None.

CURRENT MEDICATIONS
Neurontin 400 mg three daily.

Trazodone 50 mg, two at bedtime.

Depakote 250 mg, two at bedtime.

Remeron 50 mg, one in the afternoon.

Sinequan 25 mg, 2-3 in the afternoon.

Nexium 40 mg a day.

Premarin 1.25 mg daily.

Levoxyl 0.025 mg daily.

Maxzide 75/50, one daily.

Imitrex 100 mg, one per day, generally takes 4-5 per week. Can be followed by a second Imitrex tablet 2 hours later if not effective.

Motrin/aspirin 800/325 mg (3).  Three doses per day, alternating Motrin/aspirin (3).

Albuterol as needed, every other month.

Flovent HFA, two times a day as needed, about every other month.

Imitrex injections needed about every other month.

Vistaril 50 mg as needed.  

Hylmax 0.125 mg as needed. 

Darvocet N-100 as needed.

Demerol injection about every 3-4 months.

Vistaril injection every 3-4 months with Demerol.

Drug Allergies: Soma.

PAST MEDICAL HISTORY
Surgery:
Right shoulder surgery twice.  Hysterectomy age 28.  Gallbladder surgery 1995.  Bladder suspension.  Empyema right lung 2003.  Several lumpectomies, breast, for benign tumors.  Also surgery for papilloma, breast. 
Laparoscopic gastric bypass in 2003.  Weight reduced from pre-operative 311 pounds to current weight of approximately 208 pounds.  No postoperative complications after gastric bypass that the applicant is aware of.  No physician has ever told her that her right foot complaints are in any way related to gastric bypass surgery.  

Medical:
No history of hypertension, diabetes or heart disease.  Slight asthma.  Allergies to mold and pollen.

Psych:

None, except as in “History of Injury”.

Emotional stress:


Work:
That inherent in working in a prison.

Home:
That dealing with loss of career equal to identity, chronic pain.  Loss of career was a devastating loss. Applicant has difficulty coping with altered cognition and reduced ability of speech.

FAMILY HISTORY
Mother -
Alive and well at age 76.

Father -
Died age 74 of causes unknown to applicant.

Siblings -
No brothers.  One sister alive and well.

Children -
One daughter age 36.  Two grandchildren alive and well.

No family history of migraines. 

SOCIAL ACTIVITIES
The applicant spends most of her time at home.  She does not drive.  She does sing in a choir.  She sews.  She stopped water aerobics about a year ago and is not currently participating in a regular physical activity program.  She does do light gardening at home periodically.  

SOCIAL HISTORY
School:
BA.

Marital:
First marriage 1970 to the present. 

Smoking:
She does not smoke tobacco and has never smoked.  

Alcohol:
She rarely drinks alcohol.

Caffeine:
She does not drink coffee.  She drinks six cups of tea a day.  She drinks two Diet Cokes a day.

Stress:

Bankruptcy in 1997. No felony convictions. No history of alcoholism/drug  abuse.

Home 

environment:
The applicant owns a home in XXX where she lives with her husband and XXX dogs.  

ACTIVITIES OF DAILY LIVING (ADLs)
Self Care/Personal Hygiene (toilet, dress, eat, groom):  Normal. 

Communication (write, see, hear, speak):  Normal. 

Physical Activity (stand, walk, sit, lie, stairs): Stand 15 minutes, walk with a cane, 0-60 minutes.  Needs to shift around when she is sitting and lying down.  She can climb two flights of stairs slowly. 

Sensory Function (hear, see, feel, taste, smell):  Normal. 

Hand, non-specialized activities (grasping, lifting, tactile discrimination): Decreased grip right hand.  

Travel (car, airplane, public transportation): She does not drive.

Sexual (erectile and other forms of male/female dysfunction):  Normal. 

Sleep (restful, nocturnal pattern, naps during day): Sleep is disturbed, but there is no excessive daytime sleepiness. Epworth Sleepiness Scale questionnaire not administered.

REVIEW OF SYSTEMS
HEENT:
No eyes, ears, nose, throat complaints, except seasonal allergies.

LUNGS:
Mild asthma.  No cough.

HEART:
No cardiovascular chest pain or palpitations.

GI:

Occasional colitis symptoms.  Can go up to a year without symptoms.

GU:

No kidney, bladder problems.  Occasional yeast infection when on antibiotics.

Menstrual:
Post hysterectomy.

PSYCH:
Cognitive impairment.

Musculo-

Skeletal:
See “History of Injury”.

Neurologic:
See “History of Injury”.

Skin:

Easy bruising from aspirin and Motrin.

MEDICAL RECORD REVIEW
XXX (extensive medical records reviewed and summarized in detail).

SUMMARY OF RELEVANT INTERNAL MEDICINE  DIAGNOSTIC STUDIES
No clinical diagnosis of diabetes or peripheral diabetic sensory neuropathy.

Markedly abnormal imaging of right foot.

PHYSICAL EXAM
Blood pressure
120/80.

Pulse


70.

Height/Weight
(without shoes) 5'0"/208 pounds.

BMI


40.8 (Morbidly obese)
General Appearance
This applicant is alert, oriented and in no acute distress.  She appears to be an accurate and reliable historian. 

HEENT: Pupils are equal and reactive to light and accommodation.  Sclera anicteric.               Funduscopic exam normal.  Ear canals clear.  Tympanic membranes are normal.  Nose is   patent.  Pharynx unremarkable.

 Neck:
Supple, no masses.  Carotids equal without bruit.  No jugular venous distension.  Thyroid not palpable. 

Heart:
Regular rate.  No murmur, gallop or rub.  The peripheral pulses are intact in the lower extremities.

Lung Fields:Lungs are clear to auscultation and percussion.  There is no wheezing on forced  expiration.

Abdomen: Soft, nontender.  No guarding or rebound.  No masses.  No organomegaly.  Bowel sounds are normal. 

Extremities: No cyanosis or edema.  Right foot: Marked deformity of right great toe.  Purplish skin color changes, right foot.  Complete collapse of right foot arch.  Right foot swollen.  Marked deformity of foot overall, consistent with Charcot neuroarthropathy.
Lymphatics: No abnormal lymph glands.

Musculoskeletal:       Gait: Leans on right with cane. There is diminished weight bearing on the right side, favors left leg.  There is limited range of motion of the neck and back.   Muscle strength, muscle bulk and tone: Diminished proximal muscle strength right leg.  Decreased right grip strength. The right calf measures 13, the left calf measures 14.5.

Neurologic: Cranial nerves II-XII intact.  Deep tendon reflexes: Absent ankle jerks. Decreased light touch sensation in a stocking distribution, right leg. Decreased vibratory sensation right leg.   Mental status: She can perform serial 7s satisfactorily.

Skin:  Normal.

DIAGNOSES
1.
Post-concussive syndrome with cognitive impairment.

2.
?Right sciatica and ?right-sided neuropathy, ?etiology.

3.
Neuropathy right lower extremity ?etiology apparently resulting in neuropathic bony changes right foot, chronic pain syndrome, osteopenia, multiple right metatarsal fractures and right Charcot neuroarthropathy (Charcot foot).

4.
Migraine syndrome.

5.
Vertigo.

6.
Asthma.

7.
Hypothyroidism.

8.
Degenerative cervical and lumbar disc disease, mild.

9.
Persistent obesity but with significant weight reduction (100+ weight loss) after uncomplicated laparoscopic gastric bypass surgery performed in 2003.

10.
Traumatic tear of the right peroneus longus tendon.

DISCUSSION
Ms. XXX is a 57-year-old right-handed female, who graduated from high school In XXX in 1969.  She obtained a BA degree from XXX State University in 1990, majoring in speech and social science, and also received a teaching credential. She has never served in the US military.

From 1970 to 1990, the applicant was a teaching assistant and raised a daughter.  From 1990 to August 2004, after college graduation, the applicant was employed by the XXX as a teacher.  Her last date of work was in approximately October 2001. 

The applicant was employed in various institutions during her XXX career.  In 1990, the applicant was assigned to XXX.  From 1991 to 2000, the applicant was at XXX.  From 2001 to retirement, the applicant was at the XXX.  Throughout her career, the applicant was a teacher, generally teaching inmates 12-15 years of age, in an institutional classroom setting.  

On the date of injury, 5/14/01, the applicant fell backward in a workplace chair, hitting her head, both on a cement floor and wall.  She was unconscious for approximately 5 minutes. The applicant was taken immediately to the XXX institutional infirmary and complained of pain in the right hip, knee, leg, as well as the back, head and neck.  It is not entirely clear to me whether the right foot was actually injured as well at the time of initial industrial injury  The applicant was diagnosed with a cerebral concussion.  She was taken off work and referred for additional evaluation to Dr. XXX, a neurologist in XXX.  

She remained off work until August 2001 with a neurological diagnosis of post-concussive syndrome.  She tried to go back to work and only lasted one month.  She was then taken out of work again because of persistent neurological symptoms.  She tried one more time to go back to work in the fall of 2001, but because of medication side effects causing drowsiness, she stopped working towards the end of 2001, and has not worked since that time.  

During this time period in 2001, she  experienced severe headaches, difficulty with cognition, neuropathic pain in the right lower extremity.  Subsequently, as a result of pharmacologic treatment of chronic pain, the applicant experienced significant side effects from Duragesic patches, Darvocet and Neurontin, with excessive daytime sleepiness. Dr. XXX, a physiatrist, became her primary physician.  She also began seeing Dr. XXX, a neuropsychologist. EMG/nerve conduction study was abnormal in the right lower extremity. She began exhibiting markedly altered biomechanics of the right leg and altered ambulation due to the consequences of the 2001 traumatic industrial injury. With the help of XXX Pain Management program, and an inpatient hospitalization,  she was able to eliminate her narcotic pain medication. 

The applicant developed severe migraines, up to five episodes per week, as well as ongoing tension headaches.  Over time since the traumatic industrial injury, a bunion on the right foot became markedly accentuated, with angulation of the right great toe that lifted up on the second toe. She is not currently wearing special shoes because, for unclear reasons, in her perception,  she does not have approval from the industrial carrier for podiatry care. 

When Dr. XXX retired in 2004, Dr. XXX, another physiatrist, took over the applicant’s case and has continued to be the primary treating physician to the present. 

The applicant’s right foot arch has collapsed completely.  She has limited flexion of the toes of the right foot, and decreased proprioception of the right foot.  Although the applicant did not use this term, apparently she has been diagnosed with right Charcot foot. At the end of  2004, she broke three metatarsals on the right after bumping into a door sill.  She was in a air boot for six months but no surgery was required.  These metatarsal fractures eventually healed. She has never had any surgical procedures performed on the right foot. 

Other complaints include: Decreased short-term memory, trouble concentrating, intermittent vertigo, clumsiness in the right hand, disturbed sleep due to pain, perception of altered speech pattern due to effects of cerebral concussion.   The applicant is currently on Neurontin 400 mg three times a day; trazodone 50 mg, two at bedtime; Depakote 250 mg, two at bedtime; Remeron 50 mg, one in the afternoon; Sinequan 25 mg, 2-3 in the afternoon; Nexium 40 mg a day; Premarin 1.25 mg daily; Levoxyl 0.025 mg daily; Maxzide 75/50, one daily; Imitrex 100 mg, one per day, generally takes 4-5 per week; Albuterol as needed, usually every other month; Flovent HFA, two times a day as needed, usually every other month; Imitrex injections needed about every other month; Vistaril 50 mg as needed; Hylmax 0.125 mg as needed; Darvocet N-100 as needed; Demerol injection, and Vistaril injection every 3-4 months for severe, unrelieved migraine pain.

The applicant has a past history of two right shoulder surgeries, hysterectomy, cholecystectomy, bladder suspension, empyema right lung, several benign breast lumpectomies.  The applicant had laparoscopic gastric bypass performed in 2003 with weight reduction from pre-operation 311 pounds to current weight of approximately 208 pounds.  The applicant is not aware of any postoperative complications after gastric bypass.  No physician has told her that her right foot complaints are in any way related to gastric bypass surgery.  She has slight asthma and allergies to mold and pollen.  There is no known history of hypertension, diabetes or heart disease.  

Physical examination showed a normal blood pressure.  There was marked deformity of the right great toe, purplish skin color changes right foot, complete collapse of right foot arch, foot swollen, overall marked deformity of foot consistent with Charcot neuroarthropathy.  The applicant’s gait was markedly abnormal.  She leaned on the right with a cane.  There was diminished weight bearing on the right side and she favored the left leg.  There was limited range of motion of the neck and back.  There was diminished proximal muscle strength of the right leg.  The right calf was atrophied.  There was diminished right grip strength.  Neurologic exam showed absent ankle jerks, decreased light touch sensation in a stocking distribution, right leg, decreased vibratory sensation right leg.

Review of the medical records currently provided to me and summarized above indicates that the first mention of a problem with the right foot is a  12/13/03 PR-2 entry by psychologist Dr. XXX  who made the observation that Ms. XXX was wearing a Rocker boot on her right lower leg because of broken metatarsal bone.  The first entry specifically mentioning right Charcot foot is a 10/27/04 entry by treating physiatrist Dr. XXX, who had previously declared the applicant permanent and stationary on 5/18/04.  The medical records, at various times state that the right foot is an accepted industrial injury but other entries states that the right foot was not an accepted body part.  
Interestingly, there is specific mention of a right foot infection that occurred in January of 2003 before any physician had made a diagnosis of right Charcot foot.  This right foot infection is mentioned by Dr. xxx in her 11/26/07 physiatry supplemental report in which she summarized a voluminous set of medical records.  Note that I have not been provided with the medical records concerning the diagnosis and treatment of this January 2003 right foot infection.

Dr. XXX also made note in her 11/26/07 report that an MRI of her right foot in May 2003 showed multiple cysts in her mid foot and rapidly progressive arthropathy with a differential diagnosis of neuropathy, gout or septic arthritis.  Prior to cellulitis, on 1/02/03, Dr. XXX had noted that the applicant fell in the bathtub and sprained her ankle. 

On 4/06/06, XXX, DPM completed a podiatry consultation at the  request of treating physiatrist Dr. XXX.  CT scan and x-rays were reviewed.  Dr. XXX obtained the history from the applicant that, on 5/14/01, she suffered a traumatic injury to her right foot, striking the top of her right foot.  At the time, she thought it was a minor injury.  Subsequently, she was evaluated and diagnosed with fractures of the second, third and fourth right metatarsals.  SEQ CHAPTER \h \r 1(Editor’s note: The exact date of these fractures is not stated but review of the medical records indicates the fractures occurred toward the end of 2004).  

At the time that  Dr. XXX evaluated the applicant, she was  complaining of pain to her right foot, which is variable.  Pain is described as sharp but also burning and tingling and changes throughout the day. The applicant stated that she had non-diabetic peripheral neuropathy secondary to her previous back injury that only affected her right side.  

Lower extremity physical examination by Dr. XXX demonstrated normal peripheral pulses.  Deep tendon reflexes were not tested.  Skin temperature and turgor was symmetric.  There was spotty, decreased, sharp/dull differentiation in the right foot and lower leg.  Areas of hyperpathia and allodynia in a spotty distribution, right foot. There was severe hallux abductovalgus deformity of the right foot.  There was forefoot varus deformity right foot.  Gait evaluation noted utilization of a cane on the left side.  There was profound flattening of the right foot with shuffle type gait.  

Radiographs reveal what appears to be a previous Charcot joint arthropathy of the  right mid foot 
at the tarsometatarsal articulation and mild osteopenia.  There was a severe bunion deformity of 
the right foot. 
 Dr. XXX concluded that the applicant had:  (1) Peripheral neuropathy right lower extremity.  (2) Charcot joint arthropathy right foot with collapsible pes planovalgus deformity right foot, severe hallux abductovalgus deformity right foot, altered gait. 

According to Dr. XXX, Ms. XXX  had peripheral neuropathy on the right side secondary to her previous back injury and disc disease.  She suffered an industrial injury in May 2001 to her right foot.  As the result of neuropathy, she went on to develop Charcot joint arthropathy of the right foot.  There was a preexisting bony deformity present, which had been aggravated.  At the time of injury, there was a tear of the right peroneus longus tendon per CT scan reports.  

According to Dr. XXX,  with loss of this tendon, the applicant no longer had the ability to effectively resist dorsiflexion forces of the ground or ground reactive forces on the 1st metatarsal when ambulating, since the peroneus longus helps the plantar flex the 1st metatarsal.  This caused some abducted alteration to the gait on the right side, leading to a general collapse of the right foot.  This coupled with the development of the Charcot joint changes to the right mid foot has led to a profound deformity of the right foot.  Dr. XXX concluded that the objective findings in the right foot were industrial in nature.  

Dr. XXX recommended a right ankle/ foot orthosis and custom shoes. with these functional orthoses.  Future surgery could include addressing bunion deformity, but this would be recommended only if the applicant experienced significant problems finding closed toe shoes.  According to Dr. xthe applicant might benefit from a pan-talar arthrodesis, but this should be a last resort.  

Further review of the medical records indicates that the first mention of reflex sympathetic dystrophy in the right lower extremity was by Dr. XXX in his permanent and stationary report dated 5/18/04.  In that report, he noted that treating orthopod, Dr. XXX had previously made the diagnosis of RSD but the date of diagnosis was not specified. 

As requested by the parties, the internal medicine issue that needs to be discussed further in this case is the concept of Charcot neuroarthropathy of the foot (Charcot foot).
Charcot neuroarthropathy is a progressive deterioration of weightbearing joints, usually in the foot or ankle.  Historically, and as first described by Charcot, in the 19th century, neuropathy of the lower extremity was most frequently caused by syphilis and neuroarthropathy of the shoulder was usually caused by syringomyelia. 

Today, Charcot foot occurs most often in patients with diabetic peripheral neuropathy.  However, any other neuropathy can be a predisposing condition, including but not limited to alcoholic neuropathy, sensory loss caused by cerebral palsy or leprosy and congenital sensitivity to pain. 

There are two competing theories – neurotraumatic and neurovascular to explain the pathogenesis of Charcot foot.  The neurotraumatic theory attributes bony destruction to loss of pain sensation and proprioception combined with repetitive and mechanical trauma to the foot.  The neurovascular theory suggests that joint destruction secondary to an anatomically stimulated vascular reflex that causes hyperemia and periarticular osteopenia with contributory trauma.  Intrinsic muscle imbalance with increased heel and plantar forces can produce eccentric loading of the foot, propagating microfractures, ligament laxity and progression to bony destruction.  Both theories acknowledge the role of trauma in the development of Charcot foot.

I did a comprehensive Pub Med computerized literature search concerning Charcot joint for the purposes of preparing this AME report.  I did not find any literature specifically connecting complex regional pain syndrome (reflex sympathetic dystrophy) to the development of Charcot foot.  In the search I paired Charcot foot individually with causalgia, complex regional pain syndrome and reflex sympathetic dystrophy.  Dr. xxx may want to comment on this issue as well.

As many as 50% of patients with Charcot foot remember precipitating minor traumatic event, such as an ankle sprain or previous foot procedure.  However, multiple cases of spontaneous Charcot joint changes, including patients with foot infections, have been reported.  

The distribution of neuropathic arthropathy is 70% in the mid foot, 15% in the forefoot or rear foot.  It is usually contained in one area.  Neuropathic arthropathy can either be atrophic or hypertrophic.  The atrophic form is usually localized to the forefoot and causes osteolysis of distal metatarsals with a unique radiographic deformity that resembles a pencil point or “sucked candy cane”. The hypertrophic type usually occurs at the mid foot, rear foot or ankle.  

Stage I of the hypertrophic form is characterized by bone fragmentation and this is the acute Charcot foot manifested as periarticular fracture and joint dislocation leading to an unstable deformed foot.  The stage II is the coalescent stage or subacute Charcot with resorption of bony debris.  The consolidation or reparative stage, chronic Charcot, is associated with the restabilization of the foot with fusion of the involved fragments.  This leads to the return of the stable, although deformed foot.  This appears to be the stage in which Ms. xxx is currently presenting with, stage III or chronic Charcot foot.

Twenty-five percent of patients ultimately develop similar changes in the contralateral foot.  In patients with neuropathy, Charcot joint can develop very rapidly after a minor trauma.  Treatment of Stage III, reparative stage, includes possible surgical intervention for removal of bony prominences associated with ulceration.  Evidence of neuropathy is determined by decreased or absent sensation to pinprick, light touch or vibration, such as in the case of Ms. Xxx’s neurological examination.  

It can be difficult to distinguish acute Charcot joint from soft tissue infection or osteomyelitis.  If there is no radiographic evidence of osteomyelitis, for neuropathic patients, Indium-111 leucocyte scanning or magnetic resonance imaging are useful imaging studies to differentiate osteomyelitis from acute Charcot foot.  Nonetheless, differentiating acute Charcot foot from Charcot foot with infection remains difficult.

A recent study by Stuck et al., found that, in diabetics, obesity was significantly associated with an increased incidence of Charcot arthropathy, independent of other risk factors.  In this study, risk adjustment for known risk factors of Charcot arthropathy included: age, sex, race, marital status, diabetic control, diabetes duration and presence of peripheral neuropathy.  Obesity was defined as  BMI greater than or equal to 30.  The incidence rate of Charcot arthropathy was highest in those age 55-64 years.  Married persons had lower incidence rates, but sex and race did not seem to be associated with the incidence rates of Charcot arthropathy.  Those with obesity alone were approximately 59% more likely to have Charcot arthropathy.  Those with neuropathy alone were 14 times more likely to have incidence of Charcot arthropathy, and those with both were 21 times more likely to have Charcot arthropathy.

The analysis also showed that older age, African-American race, married status, better diabetic control and duration of diabetes less than six years were all associated with decreased incidence rates.  Among comorbidities, rheumatoid arthritis, renal failure and deficiency anemia were significantly associated with increased incidence.  The authors expected that obese patients with lower limb neuropathy would have a higher risk of developing Charcot arthropathy than patients with either obesity or neuropathy alone.  The authors viewed obesity as a strong biomechanical factor that could impact on the development of Charcot neuroarthropathy.  In other words, the cumulative effect of overload and an abnormal foot structure could accelerate the formation of Charcot arthropathy.

With regard to Ms. XXX’s specific case, it is not entirely clear whether the results of this study are relevant since she apparently does not have diabetes.  She is obese and remains markedly obese with a BMI>40, even after gastric bypass surgery.  It is certainly possible that obesity predisposed her to the development of Charcot arthropathy, however, I am not aware of medical literature that examines the role of obesity in producing Charcot neuroarthropathy in the absence of diabetes, but in the presence of neuropathy.  She is not specifically in the age group that has a higher incidence of Charcot neuroarthropathy since she was only age 53 at the approximate time of diagnosis of Charcot foot in 2003-2004 .  Thus, obesity is one potential nonindustrial risk factors for the development of the applicant’s Charcot neuroarthropathy, particularly since obesity persisted even after gastric bypass surgery but to a lesser degree since 100 lbs of weight was eventually lost after bariatric surgery.

At the present time, I am intrigued by the time line indicating right foot infection in January of 2003 that may have subsequently predisposed her to the development of right Charcot foot. This right foot infection was followed by demonstration of a rapidly progressive right foot arthropathy documented by MRI imaging in May of 2003.  Absent the relevant medical records,  I currently have no way of knowing whether or not this right foot infection was of industrial or nonindustrial etiology.    

I am not aware of any medication side effects that would have predisposed her to the development of right Charcot foot.  The only method by which a medication could impact on the development of right Charcot foot would be via a drug side effect producing a mononeuropathy, which seems highly unlikely.  Drug side effects generally produce bilateral neuropathy.  Dr. xxx can certainly comment further on this point. 

I did a comprehensive Pub Med computerized medical literature search concerning the potential relationship of gastric bypass surgery with Charcot foot and did not come up with any hits.  I am not currently aware of any medical literature that supports a specific relationship between gastric bypass surgery and the development of Charcot neuroarthropathy.
ADDITIONAL MEDICAL RECORDS REQUIRED BY DR. FISHMAN TO COMPLETE HIS  INDUSTRIAL MEDICAL LEGAL ANALYSIS OF RIGHT CHARCOT FOOT

I have currently identified one potential nonindustrial contributing factor to the development of Ms. XXX’s right Charcot foot: obesity.  Another factor is the potential trauma causing multiple metatarsal fractures.  In addition, Dr. XXX needs to clarify the nature and extent of right lower extremity peripheral neuropathy if this is indeed present.  I have also asked my office to proceed with scheduling laboratory testing in this regard.  See the “Future Medical Care” section below for the specific laboratory tests requested. The applicant also needs a bone density study to see if bisphosphonate treatment for osteopenia or osteoporosis is required.

Finally, the role of the January 2003 right foot infection in the development of right Charcot foot needs to be critically examined.  To that end, the parties need to provide me with the complete medical treatment records from primary treating physician Dr. XXX and the medical treatment records of treating orthopod, Dr. XXX.  When these medical records and laboratory testing have been received and reviewed, an AME supplemental report will be issued.

If additional information becomes available at a later date, then supplemental reports can be issued as required to assess these factors.  Such information may or may not change the opinions rendered in this evaluation.  The above analysis is based upon the subjective complaints, the history given by the applicant, the review of medical records and tests provided, the physical findings and review of the appropriate medical literature.  It is assumed that the material provided is correct.  

The examiner’s opinions are based upon reasonable medical probability and are totally independent of the requesting party.  Medicine is both an art and science.  There is no guarantee that the applicant will not be re-injured or suffer additional injury or disease.  If applicable, the employer should follow the process established in the Americans with Disabilities Act, Title 1.  The opinions expressed here do not constitute a recommendation that specific claims or administrative functions be made or enforced.

This industrial medical legal evaluation is definitely not meant for use in any other civil or criminal proceedings. The medical issues discussed are approached solely from the perspective of a licensed Qualified Medical Evaluator writing an industrial evaluation report for the California Workers’ Compensation system.  For this reason, when medical issues pertaining to the applicant arise in a different legal forum, such as but not limited to a civil suit or a criminal case, obtaining a separate medical legal report to evaluate such medical issues from a different legal perspective would be mandatory.  

DISABILITY STATUS/DATE OF MAXIMAL MEDICAL IMPROVEMENT
The applicant has been temporarily and totally disabled since October 2001 as a consequence of the May 2001 industrial traumatic injury.  She is not permanent and stationary specifically with regard to right Charcot foot as she may need additional podiatry treatment including special shoes and  possible surgery.  I would highly recommend, that, regarding right Charcot foot, she have a podiatry or orthopedic evaluation concerning definitive medical legal conclusions concerning the present and future medical and surgical treatment options for right Charcot neuroarthropathy.

. 

FACTORS OF DISABILITY
SUBJECTIVE:
See “History of Injury”.

OBJECTIVE:
Markedly abnormal examination of right foot consistent with Charcot   neuroarthropathy. Markedly abnormal MRI and x-ray imaging of right foot  Abnormal EMG/nerve conduction study, ?significance.  Abnormal MRI lumbar spine, ?significance.  Abnormal neuropsychiatric testing.

CURRENT DISABILITY FINANCIAL STATUS
The applicant is currently receiving a PERS disability retirement.

WORK RESTRICTIONS/PERMANENT DISABILITY/IMPAIRMENT
Discussion utilizing old California Schedule for Rating Permanent Disabilities (1997)
I defer the specific old schedule rating of right Charcot foot to the orthopedic, podiatry, neurology evaluators. It does seems apparent that, in viewing the totality of injuries resulting from the May 2001 traumatic industrial injury, the applicant has a current level of disability at which she would not normally be expected to be able to successfully compete in an open labor market.  

Discussion utilizing AMA Guides, 5th edition.

I also defer the AMA Guides, 5th edition rating of right Charcot foot to the respective orthopedic, podiatry, neurology AME evaluators.  There may be Almaraz considerations in this case.
APPORTIONMENT OF PERMANENT DISABILITY BASED ON CAUSATION
(Relying principally but not exclusively  on guidelines set forth in  Escobedo  v. Marshalls and CNA Insurance Inc. WCAB en banc., April 2005; Rio Linda School District  v. Scheftner, July 2005 and Yeager Const. Co. v. WCAB (Gatten) November 2006).

SEC. 34.  Labor Code Section 4663

(c) In order for a physician’s report to be considered complete on the issue of permanent disability, it must include an apportionment determination.  A physician shall make an apportionment determination by finding what approximate percentage of the permanent disability was caused by the direct result of injury arising out of and occurring in the course of employment and what approximate percentage of the permanent disability was caused by other factors both before and subsequent to the industrial injury, including prior industrial injuries.  If the physician is unable to include an apportionment determination in his or her report, the physician shall state the specific reasons why the physician could not make a determination of the effect of that prior condition on the permanent disability arising from the injury.  The physician shall then consult with other physicians or refer the employee to another physician from whom the employee is authorized to seek treatment or evaluation in accordance with this division in order to make the final determination.

SEC. 35.  Labor Code Section 4664

(a) The employer shall only be liable for the percentage of permanent disability directly caused by the injury arising out of and occurring in the course of employment.

(b) If the applicant has received a prior award of permanent disability, it shall be conclusively presumed that the prior permanent disability exists at the time of any subsequent industrial injury.  This presumption is a presumption affecting the burden of proof.

As the applicant is not yet permanent and stationary with regard to right Charcot foot, it is premature to make final comments regarding apportionment.  Also, additional information is still required for the medical legal analysis of this case.  A preliminary analysis as reflected by the discussion above, did not  find nonindustrial contribution to right Charcot foot from either laparoscopic gastric bypass surgery or medications.  The role of a January 2003 right foot infection in the development of right Charcot foot is still under my medical legal investigation.   The role of industrial trauma in the development of right Charcot foot is not yet entirely clear either.   

Basic screening laboratory testing concerning blood sugar and potential nonindustrial causes of neuropathy is pending and will be commented on in an AME supplemental report when the results become available.  A copy of laboratory testing will also be sent to AME neurologist Dr. XXX . Dr. XXX may want to rule out other more unusual forms of nonindustrial mononeuropathy.  

There is no evidence that the applicant has an inherited form of peripheral neuropathy as these entities usually show up in childhood or young adulthood and generally have bilateral manifestations in the lower extremities.    The applicant is not an alcoholic and does not have any clinical manifestations of HIV. There is no clinical evidence currently of a paraneoplastic syndrome (cancer).  She has no other manifestations of autoimmunity and there is no clinical evidence of lupus or rheumatoid arthritis.  There is no evidence of sarcoidosis or vasculitis.  She has not had a critical illness.  There is no clinical history of a toxic exposure that would cause a peripheral neuropathy. 

There is evidence from the medical literature that obesity may contribute to the development of Charcot foot.   Nonindustrial obesity may need to considered in the final apportionment analysis of right Charcot foot.

Since osteopenia and bone loss is a feature of Charcot foot, the applicant will need a bone density study to determine if generalized osteopenia and/or osteoporosis may be another nonindustrial contributing factor to the fracture deformities in the right foot.  

VOCATIONAL REHABILITATION
Moot since the applicant has already has taken a PERS disability retirement.  Additionally, she is currently unable to compete in the California open labor market. 

FUTURE MEDICAL CARE
With regard to right Charcot foot, the applicant needs a thorough podiatry or orthopedic AME evaluation so that a future treatment plan for right Charcot foot can be formulated.  

I will ask my office to request authorization for the following blood tests that will prove useful in the workup of potential nonindustrial causes of peripheral neuropathy to include: CMP, Vitamin B12 level, folic acid, serum immunoelectrophoresis, ANA, RA factor, C-reactive protein, RPR.  Copies of laboratory testing should be sent to Dr. xxx and to the primary treating physicians Dr. XXX and Dr. XXX.  

The applicant also needs a bone density study to determine whether nonindustrial generalized osteopenia and/osteoporosis are potentially contributing to fracture deformities in the right foot.  In that case, the applicant may require ongoing treatment with either a bisphosponate or PTH analogue. 

All medical legal conclusions outlined in this internal medicine report are provisional until the laboratory results are received and reviewed and additional requested medical records are reviewed.  A supplemental report will then be issued.

RECOMMENDATIONS
A low fat, low cholesterol, calorie restricted diet and aerobic activity that does not exacerbate the underlying disease process are always desirable.

Thank you for allowing me to interview and examine Ms. XXX regarding her complex and challenging internal medicine case. If you have any further questions or require additional clarification of any of the comments I have made regarding Ms. XXX’s case, please feel free to jointly write me at any time per the AME communication guidelines contained in California Labor Code sections 4062.3 (e), (f), (g), (h).

END OF REPORT
DECLARATION/SIGNATURE PAGE

I personally took the history from and performed a physical examination of the applicant on the date indicated in the medical-legal office located at 1498 Solano Ave, Albany, California 94706.  I also personally reviewed the applicant’s records provided to me jointly by the parties.  I prepared this medical legal report entirely by myself except when specifically stated to the contrary.  The medical legal opinions expressed in this report are solely my own.  If other physicians have been consulted, such information has been explicitly stated herein. 

When additional medical testing and/or consultation(s) is(are) required for, but not limited to, clarifying  issues of industrial causation, permanent impairment/disability ratings, apportionment, need for present or future medical care and other facets of industrial disability, the insurance carrier will be contacted advising of the need for testing and/or consultation(s) authorization(s). A copy of my medical reports concerning the applicant will generally be provided to a consultant at the time my office schedules a given consultation. I am always available in writing for clarification of any testing/consultation(s) requests which should never be subject to utilization review since they are requested  solely for the medical legal purpose of, but not limited to, clarifying  issues such as industrial causation, impairment rating and apportionment.  Without the requested testing and/or consultation(s), I will be unable to complete medical legal conclusions for this case. 
If additional records are required by me to complete the medical legal analysis of the applicant’s case, a written request will be made simultaneously to the parties requesting them to provide such records for my review.  If there is an urgent medical need for a particular test and/or consultation, whether industrial in nature or not, the applicant will be immediately referred back to the primary treating physician and/or a hospital emergency room. In general, medical legal conclusions are provisional until any requested medical record review, testing and consultation have been completed and then reviewed by myself resulting in a supplemental report(s) being issued.  If reevaluation of the applicant is required, it is the responsibility of the parties to schedule the repeat appointment with my office.  Generally, absent receipt of requested records, I will be unable to complete medical legal conclusions for this case. Reports are always issued within the 30 day period mandated by the California Labor Code using the currently available records; upon receipt of additional requested records, testing and/or consultation(s), a supplemental report will be issued.

I declare under penalty of perjury that the information obtained for the preparation of this report and its attachments, if any, is true and correct to the best of my knowledge and belief, except as to information indicated to have been received from others.  As to that received information, I declare under penalty of perjury that the information accurately describes the information provided to me and, except as noted herein, that I believe it to be true to the best of my knowledge.  
The evaluation of this applicant and the time spent performing the evaluation was in compliance with the guidelines established by the Administrative Director pursuant to paragraph (5) of subdivision (j) of Section 139.2 or Section 5307.6 of the California Labor Code or any other relevant sections or revisions of the Labor Code.  The listing of the actual hours I  spent preparing this report is correct and made under penalty of perjury. 
I also declare under penalty of perjury that I have not knowingly violated the provisions of the California Labor Code Section 139.3 with regard to the evaluation of this applicant and preparation of this report.  I have not offered, delivered, received, or accepted any rebate, refund, commission, preference, patronage, dividend, discount or other consideration, whether in the form of money or otherwise, as compensation or inducement for any referred exam or evaluation.

PERSONALLY DICTATED, REVIEWED, EDITED AND MEDICAL LEGAL OPINION VERIFIED AS ATTESTED HERETO BY MY ORIGINAL SIGNATURE AS A LICENSED QME:
Signed:  XX/XX/2009  in  Albany, California,   County of Alameda.

__________________________________________
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